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Abandoned Property Expectation of Privacy
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE.

* % %
THE STATE OF NEVADA,
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\2 Case No. CR
, Dept. No.
Defendant. /
MOTION TITLE

COMES NOW, the State of Nevada, by and through RICHARD A. GAMMICK,
District Attorney of Washoe County, Nevada, and , Deputy District Attorney, and
hereby submits this (MOTION TITLE). This (MOTION or RESPONSE) is supported by all

pleadings and papers on file herewith, the attached Points and Authorities, and any oral argument
this Honorable Court may hear on this Motion.

DATED this __ day of ,
RICHARD A. GAMMICK
District Attorney
Washoe County, Nevada
By
(DEPUTY)
Deputy District Attorney

POINTS AND AUTHORITIES




I. STATEMENT OF THE CASE

II. STATEMENT OF THE FACTS

ITI. ARGUMENT

THE DEFENDANT ABANDONED HIS FANNY PACK AND HAS NO
REASONABLE EXPECTATION OF PRIVACY IN ITS CONTENTS AND
NO STANDING TO CHALLENGE THE LEGALITY OF ITS SEARCH.

The United States Supreme Court has uniformly held that:

[T]he application of the Fourth Amendment depends on
whether the person invoking its protection can claim a justifiable, a
reasonable, or a legitimate expectation of privacy that has been
invaded by government action...This inquiry...normally embraces
two discrete questions. The first is whether the individual, by his
conduct, has exhibited an actual (subjective) expectation of
privacy...The second question is whether the individual's
subjective expectation of privacy is one that society is prepared to
recognize as reasonable, whether...the individual's expectation,
viewed objectively, is justifiable under the circumstances.

Smith v. Maryland, 442 U.S. 735, 740 (1978).

The Nevada Supreme Court dealt with the issue of abandonment many years ago.
Oliver was arrested at a club in Las Vegas for traffic warrants, but was not searched incident to
arrest. Oliver v. State, 85 Nev. 10, 11 (1969). When he walked out of the club, he tossed away a
white object. The officer picked it up after it hit the ground and determined that it was a
marijuana cigarette. The Court noted that the cigarette was not found incident to arrest, and held
that "it was abandoned property when it was retrieved by the police officers." Id., at p. 12. The
Court reiterated that "where police officers discovered evidence in a public area where it was
voluntarily thrown, there was no search, and said: 'Looking at that which is open to view is not a
search." Id. Further guidance on this issue has been provided by an abundance of federal case
law on the topic.

"If a person has voluntarily abandoned property, he has no standing to complain

of its search or seizure." United States v. Jackson, 544 F.2d 407, 409 (9th Cir. 1976), citing,

Abel v. United States, 362 U.S. 217, 240-41 (1960). "Abandonment is primarily a question of




intent, and intent may be inferred from words, acts, and other objective facts...Abandonment here
is not meant in the strict property-right sense, but rests instead on whether the person so
relinquished his interest in the property that he no longer retained a reasonable expectation of
privacy in it at the time of the search." Id. (citations omitted). In deciding whether a person has
relinquished a reasonable expectation of privacy in the property at the time of the search or
seizure, the court must look at "the totality of the circumstances, and two important factors are

denial of ownership and physical relinquishment of the property." United States v. Nordling,

804 F.2d 1466, 1469 (9th Cir. 1986). However, abandonment does not justify a warrantless
search or seizure if it was brought about by "unlawful police conduct." Jackson, supra, at p. 409.

Jackson was suspected of possessing narcotics. DEA agents approached him in
an airport and asked to speak to him after identifying themselves. Jackson was carrying a
suitcase, which he dropped, and then walked away. After taking a few steps, he was arrested.
Jackson was advised of his rights and denied dropping the suitcase, claiming that it was not his
and that he had never seen it before. The suitcase was searched and contained heroin. The court
ruled that setting down the suitcase and walking a few steps away prior to arrest did not indicate
an intent to abandon the suitcase without more; but concluded that those circumstances,
combined with his post-arrest denial of any interest in the suitcase, constituted abandonment.

Id., at pp. 410-11. As a result, Jackson lacked standing to object to its search. Id.

Nordling resembled a suspected rapist-murderer and was asked to step off an
airplane about to depart. Nordling agreed. Nordling carried a tote bag onto the plane, but when
asked by officers if he had any carry-on luggage he wished to bring with him, he said he did not
and left his tote bag under the seat on the plane. Officers determined that Nordling was not the
murder suspect, but he was further detained on suspicions of illegal drug or currency
transactions. Nordling's tote bag was recovered by law enforcement and contained cocaine. The

court held that Nordling had abandoned this bag and did not have standing to complain of its

search or seizure. Nordling, supra, at p. 1469.




CONCLUSION

Dated this day of , .
RICHARD A. GAMMICK
District Attorney
Washoe County, Nevada
By
Deputy District Attorney
Acquittal Judgment of
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hereby submits this (MOTION TITLE). This (MOTION or RESPONSE) is supported by all
pleadings and papers on file herewith, the attached Points and Authorities, and any oral argument
this Honorable Court may hear on this Motion.

DATED this _ day of ,

RICHARD A. GAMMICK
District Attorney
Washoe County, Nevada
By
(DEPUTY)
Deputy District Attorney

POINTS AND AUTHORITIES

I. STATEMENT OF THE CASE

II. STATEMENT OF THE FACTS

III. ARGUMENT

POINTS AND AUTHORITIES

DEFENDANT’S MOTION FOR JUDGMENT OF ACQUITTAL

For Appel late review of evidence supporting a jury’s verdict, the question is not
whether the Court is convinced of the defendant’s guilt beyond a reasonable doubt or not, but
whether the jury, acting reasonably, could have been convinced to that certitude by the evidence

it had a right to consider. ~ Wilkins v. State, 96, Nev. 367, 375 (1980) . Plaintiff hereby submits

that the test in the instant matter is the same under NRS 175.381(2). By also quoting this

language, defendant appears to be in agreement. See also Dorman v. State, 622 P.2d 448, 453

(Ak. 1981)
However, defendant asks this Court to usurp the jury’s constitutionally mandated ability

to determine guilt or innocence. She requests a finding from the Court that as a matter of law the




evidence in this case was insufficient for a jury, acting reasonably, to convict her of Battery With
A Deadly Weapon, a general intent crime.

NRS 175.381(2) permits the Court to enter a judgment of acquittal if the evidence is
insufficient to sustain a conviction. Insufficiency of the evidence occurs only when the
prosecution has not produced a minimum threshold of evidence upon which a conviction could

be based. State v. Walker, 109, Nev.Ad.Op. 104 (July 27, 1993). In other words, even if the

State’s evidence presented at trial was believed by the jury, it would still be insufficient to
sustain a conviction. State v.

Walker supra. This would then require a release of the defendant and would be an absolute bar to
a subsequent prosecution. State

v. Walker supra; State v. Wilson, 104 Nev. 405 (1988)

From the outset, this case has presented interesting and somewhat unique questions of
fact for the trier of fact-a jury-eventually to decide. In this sense and in recognizing the role of
the jury, our Supreme Court has stated, Judges possess no unique faculties for perceiving

relationships, discerning contradictions, drawing inferences, and making measured judgments.

Edwards v. State, 90 Nev. 255, 259 (1974) . It is for the jury to determine the weight and ability
to give conflicting

testimony. Bolden v. State, 97 Nev. 71 (1981); Stewart v. State,

94 Nev. 378, 379 (1978) . The jury is certainly at liberty to
reject the defendant’s version of the events. Harris v. State,

88 Nev. 385 (1972); See also, Glegola v. State, 110 Nev. Ad.Op.

43 (March 30, 1994) ; Rice v. State, 108 Nev. 43, 45 (1992) With

all due respect to this Honorable Court, its judgment (whether




different or not) should not simply be substituted for that of
the jury.

NRS 175.381(2) clearly was not enacted to give every defendant two separate
opportunities for an acquittal. It was designed to permit the Court to remedy an injustice caused

by a situation in which, as a matter of law, the evidence cannot sustain a conviction. If the

evidence reasonably justifies the
jury verdict, inferences that are also consistent with innocence will not warrant interference with

the jury’s verdict. State v. Rhodig, 101 Nev. 608, 612 (1985)

Recognizing that state of mind may be inferred from conduct and the facts and
circumstances surrounding it, the Court in Rhodig supra, reversed the District Court’s judgment
of acquittal and ordered the jury’s guilty verdict be reinstated. Even in a situation in which the
conviction is based entirely on circumstantial evidence, the theory that the jury’s verdict cannot
be supported if the evidence is as consistent with innocence as with guilt has long ago been laid
to rest by many courts including the Ninth Circuit Court of Appeals. Evidence equally consistent
with innocence as with guilt does not require granting a motion for judgment of acquittal. Schino
v. U.s., 209 Fed.2d. 67, 72 (9th, 1954)

Judgment of acquittal should be entered only when there is no evidence from which a
trier of fact could render a verdict of guilty. State v. Lyons, 838 P.2d 397 (Mont. 1992); State v.
Webster, 824 P.2d 768, 770 (Ariz. App. 1991). The evidence must be reviewed in the light most
favorable to the State. See Dorman

V. State, supra. “The Court should not grant a motion for acquittal when reasonable minds
could differ on the inferences to be drawn from the evidence.” State v. Webster, supra.
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Actual and Constructive Possession
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RICHARD A. GAMMICK
District Attorney
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By
(DEPUTY)
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POINTS AND AUTHORITIES

I. STATEMENT OF THE CASE
II. STATEMENT OF THE FACTS

ITI. ARGUMENT

ACTUAL AND CONSTRUCTIVE POSSESSION

"Possession may be actual or constructive." Glispey v. Sheriff, 89 Nev. 221, 510

P.2d 623 (1973). A person has constructive possession of a controlled substance only if the

person maintains control or a right to control the contraband." Sheriff v. Shade, 109 Nev. 826,

858 P.2d 840 (1993). In narcotics cases, "possession may be imputed when the contraband is
found in a location which is immediately and exclusively accessible to the accused and subject to

[his] dominion and control." Palmer v. State, 112 Nev. 763, 920 P.2d 112 (1996), citing Shade,

supra, Nev. at 830, P.2d at 842!
III. CONCLUSION
Dated this day of

RICHARD A. GAMMICK
District Attorney
Washoe County, Nevada

By

Deputy District Attorney

'"Exclusivity is not necessary however to support a conviction
against a sole defendant. Two or nore persons nay have joint
possession of a narcotic if jointly and knowi ngly they have its
dom nion and control Maskaly v. State, 85 Nev. 111, 450 P.2d 790
(1969), citing Doyle v. State, 82 Nev. 242, 415 P.2d 323 (1966).
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Administrative Sanctions Double Jeopardy

CODE

Richard A. Gammick
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,

IN AND FOR THE COUNTY OF WASHOE.

* % %
THE STATE OF NEVADA,
Plaintiff,
v. Case No. CR
, Dept. No.
Defendant.

/
APPELLANT'S OPENING BRIEF

COMES NOW, RICHARD A. GAMMICK, District Attorney, by and through
, Deputy District Attorney of Washoe County, Nevada, and hereby files this appeal of the Justice
Court's dismissal of this case on the basis of double jeopardy. The Justice Court abused its
discretion when it determined that the administrative action taken by the employer prevented the
State from proceeding on its criminal case. This Appeal is based upon the grounds set forth in the
attached Points and
Authorities, all records and pleadings on file and any oral argument the Court should allow.

DATED this day of , 2000.

RICHARD A. GAMMICK
District Attorney
Washoe County, Nevada

By

Deputy District Attorney
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ISSUE
When a teacher hits a student, is the administrative action by the School Board of
giving defendant unpaid leave so punitive in nature as to prevent a criminal prosecution for
battery?
PROCEDURAL HISTORY

The Court granted the Motion to Dismiss stating that the

"District appeals to have originally proceeded against the
defendant under NRS 391.314(1). It subsequently disciplined him
in a punitive manner under NRS 391.314(8). According to the
documentation prepared by the District, the clear inference to be
drawn is that the misconduct punished includes the conduct
charged in this Criminal Complaint."

STATEMENT OF FACTS

DOUBLE JEOPARDY DOES NOT APPLY
The State contends that Double jeopardy does not apply for two reasons: (1) An
administrative action is remedial, it is not criminal in nature and is not a trial for purposes of
double jeopardy; (2) in addition, the administrator for the school district suspended for
inappropriate actions which included racist comments and the battery.
THIS IS NOT A SECOND PROSECUTION OR TRIAL THUS
DOUBLE JEOPARDY DOES NOT APPLY
The Double Jeopardy Clause of the Fifth Amendment of the United States
Constitution provides that no person shall be "subject for the same offence to be twice put in
jeopardy of life or limb." U.S. Const. amend. V. This protection applies to the states through
the Fourteenth Amendment and has been incorporated into the Nevada Constitution. See Nev.
Const. art. 1, § 8, cl. 1. The Double Jeopardy Clause protects against three abuses: (1) a second
prosecution for the same offense after acquittal, (2) a second prosecution for the same offense

after conviction, and (3) multiple punishments for the same offense. North Carolina v. Pearce,

395 U.S. 711, 717, 89 S.Ct. 2072, 2076, 23 L.Ed.2d 656 (1969).
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It has long been recognized, however, that double jeopardy "does not prohibit the
imposition of any additional sanction that could, " 'in common parlance,' " be described as
punishment." See Hudson, 522 U .S. at ----, 118 S.Ct. at 493 The Clause protects only against

the imposition of multiple criminal punishments for the same offense." Id. at ----, 118 S.Ct. at

493. See State v. Lomas, 114 Nev. 313, 955 P.2d 678 (1998).

Double jeopardy does not prevent an employer from taking remedial action
against its employee. Otherwise, a teacher could shoot and kill a principal and the school district
could not suspend nor fire a teacher pending the outcome of the murder trial.

CIVIL PENALTIES ARE NOT PROSECUTIONS FOR DOUBLE JEOPARDY
PURPOSES
The Nevada Supreme Court has already held that civil penalties are not

prosecutions for double jeopardy purposes. In Yohey v. State, Dep't Motor Vehicles, 103 Nev.

584,747 P.2d 238 (1987), the court held that the objective of administrative revocation of a
driver's license is not to impose additional punishment, but to protect the unsuspecting public

from irresponsible drivers. The Court cited State v. Parker, 335 P.2d 318 (Id. 1959), holding that

the revocation of a driver's
license or driving privilege is not a part of the penalty provided for
violation of the statute. The deprivation of the driving right or
privilege is for the protection of the public, and is not done for the
punishment of the individual convicted.

Similarly in State v. Nichols, 819 P.2d 955 (Ariz. App. 1992) stated that even

though a statute designed primarily to serve remedial purposes incidentally serves the purposes
of punishment as well does not mean that the statute results in punishment for the purposes of

double jeopardy. See also State v. Murray, 644 So.2d 53 (Fla. App. 4 Dist. 1994).

Further, a suspension from an employment position is not part of the criminal
penalty provided for under the battery statute. Every person convicted of a misdemeanor can be
punished by imprisonment in the county jail for not more than 6 months and

a fine of not more than $1,000 or both or a period of community service. See NRS 193.150.
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THE NEW DOUBLE JEOPARDY ANALYSIS UNDER NEVADA LAW

In Levingston v. Washoe County (1998) 114 Nev. 306, the Nevada Supreme

Court reversed its prior opinion in Levingston 112 Nev. 479 (cited by counsel) and conducted an
analysis of Double Jeopardy utilizing the United States Supreme Court's decision in United

States v. Ursery, 518 U.S. 267, 116 S.Ct. 2135, 135 L.Ed.2d 549 (1996).

The Levingston Court held:

[T]he Supreme Court
reexamined whether a civil in rem forfeiture constitutes
punishment for double jeopardy purposes and reversed the rulings
of the Sixth and Ninth Circuit Courts of Appeal. Id. at 274-291,
116 S.Ct. at 2140-49. The Court applied a two-step test derived
from its previous holdings addressing civil in rem forfeitures. Id.
at 288, 116 S.Ct. at 2147 (citing United States v. One Assortment
of 89 Firearms, 465 U.S. 354, 104 S.Ct. 1099, 79 L.Ed.2d 361
(1984); One Lot Emerald Cut Stones v. United States, 409 U.S.
232,93 S.Ct. 489, 34 L.Ed.2d 438 (1972); Various Items of
Personal Property v. United States, 282 U.S. 577, 51 S.Ct. 282, 75
L.Ed. 558 (1931)).

First, the
two-step analysis approved in Ursery requires an examination of
legislative intent to ascertain whether the forfeiture statutes were
intended to be civil or criminal. Id. at 288, 116 S.Ct. at 2147. If
this examination discloses a legislative intent to create civil in rem
forfeiture proceedings, a presumption is established that the
forfeiture is not subject to double jeopardy. Id. at 290 n. 3, 116
S.Ct. at 2148 n. 3.

Second, Ursery requires an analysis of "whether the proceedings are so punitive in
fact as to '[demonstrate] that the forfeiture proceeding[s] may not legitimately be
viewed as civil in nature,' " despite legislative intent to the contrary. Id. at 288,
116 S.Ct. at 2147 (quoting 89 Firearms, 465 U.S. at 366, 104 S.Ct. at 1107). The
"clearest proof" is required to establish that the forfeiture proceedings are so
punitive in form and effect as to render them criminal despite legislative intent to
the contrary. Id. at 290 & n. 3, 116 S.Ct. at 2148 & n. 3.

Applying this two-step analysis, the Court determined in Ursery:
(1) that the forfeiture statutes at issue were intended to establish
civil in rem proceedings; and (2) that there was "little evidence,
much less the 'clearest proof' " that the forfeitures were so punitive
in form and effect as to render them criminal despite the contrary
statutory intent. Id. at 288-291, 116 S.Ct. at 2147-49. Therefore,
the Court ruled, the forfeitures and convictions at issue did not
offend the Double Jeopardy Clause of the United States
Constitution. Id. at 291, 116 S.Ct. at 2149.
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The first step under Usery and its prodigy is to ascertain whether the legislature
intended the Statute to be civil or criminal. If this examination discloses a legislative intent to
create a civil proceeding, a presumption is established that the person is not subject to double
jeopardy.

In 1967, Senate Bill 115 was enacted and became NRS 391.314. The Legislative
History indicates that NRS 391.314 was adopted to "provide safeguards for the teachers and
provide equitable procedures for supervisory controls. In the main the bill provides that
educators who sign contracts are liable to suspension or revocation if they fail to fulfill their
contracts. The reasons for dismissal are specifically outline, this being essential for
enforcement." Mr. Butler, Secretary of the Nevada State Educators stated, "the bill will
encourage a more careful and extensive evaluation of educators by the school administrators. It
will also cause the districts to take a loot at their personnel policies." (Exhibit G)

The Legislative intent is that the suspension or termination is an administrative
function in regards to personnel. The Legislature placed this specific statute in question under
the Education and Personnel statutes and not in the criminal statutes. Although, NRS 391.314 in
part deals with employees who have been charged or convicted of a criminal act, it requires a
review by a superintendent and not a judge, and thus can only be an administrative function.

Moreover, as the Court noted in Hudson, 522 U.S 93, 188 S.Ct. at 496, the
legislature's decision to confer authority to impose a civil sanction on an administrative agency is
prima facie evidence that the legislature intended to provide for a civil sanction. Hudson, 522
U.S. at 95, 118 S.Ct. at 495. Therefore, it is clear that the Nevada legislature intended
administrative proceedings relating to personnel problems to be civil and not criminal.

THE SCHOOL DISTRICT'S REMEDY IS NOT CLEARLY PUNITIVE

The Second step under Usery is that there must be the "clearest proof" that the
suspension statute is so punitive in form and effect as to render them criminal despite legislative
intent to the contrary. The hardest punishment that a Superintendent can provide under NRS

391.314 is to terminate the employment and as such it can hardly be said that a loss of a job is so
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punitive as to render it criminal. Under the battery statute the defendant if convicted has a
possible sentence of up to 6 months in the Washoe County Jail and a fine of up to $1000.00. A
possible loss of income is not so punitive as to match a loss of freedom.

In U.S. v. Hudson 522 U.S. 93, 118 St. Ct. 488 (1997) the United States Supreme

Court dealt with the issue of whether a penalty by an employer would prevent a criminal
prosecution. In Hudson bank officers were accused of misapplication of bank funds which
resulted in monetary fines and debarment by the Office of the Comptroller of Currency.

In determining that double jeopardy did not apply, the Hudson Court looked to

seven factors listed in Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168-69, 83 S.Ct. 554,

567-68, 9 L.Ed.2d 644 (1963), as "useful guideposts." Hudson, 522 U.S. at 93, 118 S.Ct. at 493.
These factors include: (1) whether the sanction involves an affirmative disability or restraint;
(2) whether it has historically been regarded as a punishment; (3) whether it comes into play
only on a finding of scienter; (4) whether its operation will promote the traditional aims of
punishment-retribution and deterrence; (5) whether the behavior to which it applies is already a
crime; (6) whether an alternative purpose to which it may rationally be connected is assignable
for it; and (7) whether it appears excessive in relation to the alternative purpose assigned. Id. at
96, 118 S.Ct. at 493. The Hudson Court emphasized that these factors must be considered "in
relation to the statute on its face," and "only the clearest proof will suffice to override legislative

intent and transform what has been denominated a civil remedy into a criminal penalty." Id., 118

S.Ct. at 493 The Court held:

Applying traditional principles to the facts, it is clear that
petitioners' criminal prosecution would not violate double
jeopardy. The money penalties statutes' express designation of
their sanctions as "civil," see §§ 93(b)(1) and 504(a), and the fact
that the authority to issue debarment orders is conferred upon the
"appropriate Federal banking agenc[ies]," see §§ 1818(e)(1)-(3),
establish that Congress intended these sanctions to be civil in
nature. Moreover, there is little evidence -- much less the "clearest
proof™ this Court requires, see Ward, 448 U.S., at 249, 100 S.Ct., at
2641-2642--to suggest that the sanctions were so punitive in form
and effect as to render them criminal despite Congress' contrary
intent, see United States v. Ursery, 518 U.S. 267, ----, 116 S.Ct.
2135, 2148, 135 L.Ed.2d 549. Neither sanction has historically
been viewed as punishment, Helvering, supra, at 399, and n. 2,
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400, 58 S.Ct., at 633 and n. 2, 633, and neither involves an
affirmative disability or restraint, see Flemming v. Nestor, 363
U.S. 603,617, 80 S.Ct. 1367, 1376, 4 L.Ed.2d 1435. Neither
comes into play "only" on a finding of scienter, Kennedy, 372
U.S,, at 168, 83 S.Ct., at 567, since penalties may be assessed
under §§ 93(b) and 504, and debarment imposed under §
1818(e)(1)(C)(i1), without regard to the violator's willfulness. That
the conduct for which OCC sanctions are imposed may also be
criminal, see ibid., is insufficient to render the sanctions criminally
punitive, Ursery, supra, at ----, 116 S.Ct., at 2148-2149,
particularly in the double jeopardy context, see United States v.
Dixon, 509 U.S. 688, 704, 113 S.Ct. 2849, 2860, 125 L.Ed.2d 556.
Finally, although the imposition of both sanctions will deter others
from emulating petitioners' conduct, see Kennedy, supra, at 168,
83 S.Ct., at 567, the mere presence of this traditional goal of
criminal punishment is insufficient to render a sanction criminal, as
deterrence "may serve civil as well as criminal goals," e.g., Ursery,
supra, at ----, 116 S.Ct., at 2149. Pp. 495-496.

Applying the Hudson reasoning to our case, NRS 391.314 is in the Personnel
chapter of the NRS not the criminal statutes. The authority to suspend is conferred upon the
superintendent which establishes that the Legislature intended these sanctions to be civil in
nature. And there is no evidence, much less the "clearest Proof™ that the Legislature intended
that the sanctions be so punitive in form and effect as to render them criminal despite its
wording. The severest action a superintended can provide is to terminate an employee, which
historically has not been viewed as punishment. A termination does not involve an affirmative
disability nor a restraint, so it does not enter the criminal arena of punishment.

CONCLUSION

Double jeopardy does not apply as reasoned in Hudson and Usery. The

Legislative intent was to provide safeguards for teachers and equitable procedures for
supervisory controls. In

addition, the suspension is not so punitive in form as to render it criminal. The defendant has
not shown the "clearest proof™

that NRS 391.314 was intended to replace the criminal statute. The State respectfully requests
the Court grant this appeal and direct the Justice Court to hear the case on its merits.

Dated this day of

RICHARD A. GAMMICK
District Attorney
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Washoe County, Nevada

By

Deputy District Attorney
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(775) 328-3200
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE.

* % %
THE STATE OF NEVADA,
Plaintiff,
\2 Case No. CR
, Dept. No.
Defendants.

/
OPPOSITION TO MOTIONS TO SUPPRESS EVIDENCE

COMES NOW, the State of Nevada, by and through RICHARD A. GAMMICK,
District Attorney, Washoe County, Deputy District Attorney, and files this
OPPOSITION TO MOTIONS TO SUPPRESS EVIDENCE (hereinafter, "Opposition"). The

Opposition is pursuant to the United States Constitution, the Nevada Constitution, Colorado v.

Connelly, 479 U.S. 157 (1986), Oregon v. Mathiason, 429 U.S. 492 (1977), Miranda v. Arizona,
384 U.S. 436 (1966), Jackson v. Denno, 378 U.S. 368 (1964), Mitchell v. State, 114 Nev. 1417,

971 P.2d 813 (1998), State v. Taylor, 114 Nev. 1071, 968 P.2d 315 (1998), Alward v. State, 112

Nev. 141 (1996), Falcon v. State, 110 Nev. 530 (1994), Rowbottom v. State, 105 Nev. 472
(1989), Passama v. State, 103 Nev. 212 (1987), Pendleton v. State, 103 Nev. 95 (1987), Wilkins

v. State, 96 Nev. 367 (1980), the attached POINTS AND AUTHORITIES incorporated herein by

this reference, and the oral argument required by law at a time set by this Court.




Dated this day of

RICHARD A. GAMMICK
District Attorney
Washoe County, Nevada

By

Deputy District Attorney

POINTS AND AUTHORITIES
STATEMENT OF THE CASE

STATEMENT OF THE FACTS

ARGUMENT
Statements made by a defendant to police fall into two categories: pre-Miranda
statements and post Miranda statements. The statements are governed by different bodies of case
law. The defendants motions address both types of statement, therefore the State of Nevada will
discuss both areas of inquiry.

As a preliminary matter, the issue of the inadmissibility of a defendant's statement must

be raised by the defendant. Wilkins v. State, 96 Nev. 367, 372 (1980). A hearing must be held

outside the presence of the jury to determine if a statement was voluntary. Jackson v. Denno,

378 U.S. 368 (1964). The burden that the State of Nevada bears is only a showing of a

preponderance of the evidence. Colorado v. Connelly, 479 U.S. 157, 168 (1986)(citations
omitted), and Falcon v. State, 110 Nev. 530, 534 (1994).

In the seminal case of Miranda v. Arizona, 384 U.S. 436 (1966), the United States

Supreme Court required police to advise individuals of certain Constitutional rights prior to
custodial

interrogation. "Custody" is defined as "a 'formal arrest or restraint on freedom of movement' of

the degree associated with a formal arrest." Alward v. State, 112 Nev. 141, 154 (1996)(citing

California v. Beheler, 463 U.S. 1121, 1125 (1983)). When an individual is not formally arrested

the inquiry is "how a reasonable man in the suspect's position would have understood his




situation." Alward, 112 Nev. at 154 (citing Berkemer v. McCarty, 468 U.S. 420 442 (1984)).

Some of the factors in this inquiry are:

(1) the site of the interrogation, (2) whether the investigation has focused on the
subject, (3) whether the objective indicia of arrest are present, and (4) the length
and form of questioning.

Alward, 112 Nev. 154-55. See also, Taylor v. State, 114 Nev. 1071, 968 P.2d 315 (1998).

An individual who is questioned at a police station is not always in custody for the

purpose of a Miranda analysis. In Oregon v. Mathiason, 429 U.S. 492 (1977), a suspect

voluntarily met a police officer at a state patrol office. The officer informed the suspect that he
was involved in the crime being investigated. The suspect made incriminating statements that
were used against him at his trial. The statements in question were made without the benefit of a
Miranda warning. The United States Supreme Court held that the statements were admissible.

The Court stated:

Such a noncustodial situation is not converted into one in which Miranda applies
simply because a reviewing court concludes that, even in the absence of any
formal arrest or restraint on freedom of movement, the questioning took place in a
"coercive environment." Any interview of one suspected of a crime by a police
officer will have coercive aspects to it, simply by virtue of the fact that the police
officer is part of a law enforcement system which may ultimately cause the
suspect to be charged with a crime. But police officers are not required to
administer Miranda warnings to everyone whom they question. Nor is the
requirement of warnings to be imposed simply because the questioning takes
place in the station house, or because the questioned person is one whom the
police suspect.

1d., 429 U.S. at 495 (emphasis added). Accord, Rowbottom v. State, 105 Nev. 472, 480 (1989).

See also, Mitchell v. State, 114 Nev. 1417, 971 P.2d 812 (1998), wherein the Nevada Supreme

Court found that a prisoner questioned in an unlocked room inside a locked prison library for two
hours about a case where he was a suspect was not required to be advised of his Miranda rights,
and the prisoners statements made during such an interview were admissible at trial.

Both the United States Supreme Court and the Nevada Supreme Court have found that

the beliefs of either the suspect or the police officer regarding the issue of custody are not a valid

inquiry for the Miranda analysis. See, Stansbury v. California, 511 U.S. 318, 323 (1994) and
State v. Taylor, 114 Nev. 1071, , 968 P.2d 315, 323 (1998).




The second query to determine if Miranda warnings are required is whether the
individual was subject to "interrogation." Interrogation has been defined by the Nevada Supreme
Court as "express questioning and other acts designed to elicit incriminating statements."

Pendleton v. State, 103 Nev. 95, 99 (1987)(citing Rhode Island v. Innis, 446 U.S. 291 (1980)).

To trigger a Miranda requirement there must be both custody and interrogation.
The second area of questioning raised by the defendants motions is post Miranda
questioning. In determining the admissibility of such statements the Court must focus on

whether the waiver of rights was voluntary. The Nevada Supreme Court has held:

In order to be voluntary, a confession must be the product of a "rational intellect
and a free will." Blackburn v. Alabama, 361 U.S. 199, 208, 80 S.Ct. 274, 280, 4
L.Ed.2d 242 (1960). A confession is involuntary whether coerced by physical
intimidation or psychological pressure. Townsend v. Sain, 372 U.S. 289, 307, 83
S.Ct. 745, 754, 9 L.Ed.2d 770 (1963).

Passama v. State, 103 Nev. 212, 213-14 (1987). The Court went on to state:

To determine the voluntariness of a confession, the court must consider the effect
of the totality of the circumstances on the will of the defendant. See Schneckloth
v. Bustamonte, 412 U.S. 218, 226-227, 93 S.Ct. 2041, 2047-2048, 36 L.Ed.2d 854
(1973). The question in each case is whether the defendant's will was overborne
when he confessed. Id., at 225-26, 93 S.Ct. at 2046-2047. Factors to be
considered include: the youth of the accused; his lack of education or his low
intelligence; the lack of any advice of constitutional rights; the length of
detention; the

repeated and prolonged nature of questioning; and the use of physical punishment
such as the deprivation of food or sleep. Id., at 226, 93 S.Ct. at 2047.

Passama, 103 Nev. at 214.

The Nevada Supreme Court has held that an interrogation of four to five hours was not so
egregious to overcome a voluntary waiver of rights. Alward, 112 Nev. at 156. In Rowbottom,
supra, the Court found that a questioning session "in excess of ten hours" was not enough to
make the statements elicited involuntary.

The United States Supreme Court has also found that a person suffering from delusions
and allegedly hearing voices which compelled him to confess to an unsolved murder could
voluntarily waive his Miranda rights. Connelly, supra. The Connelly Court specifically denied

the request to "require sweeping inquiries into the state of mind of a criminal defendant who has




confessed. . .." Id., 479 U.S. at 166-67. The Court also declined to create a "brand new
constitutional right--the right of a criminal defendant to confess to his crime only when totally
rational and properly motivated. . . ." Id., 479 U.S. at 166.

Dated this day of ,

RICHARD A. GAMMICK
District Attorney
Washoe County, Nevada

By

Deputy District Attorney




AGREEMENT

A. INTRODUCTION

This is an agreement between the Washoe County District Attorney's Office and made
with Deputy District Attorney [deputy's name] with the full knowledge and consent of
[defendant's name] attorney [defendant's attorney's name]. The agreement becomes effective
upon being signed by [defendant's name], his/her attorney, [defendant's attorney's name], and
Deputy District Attorney [deputy's name]. There is no agreement of promise of any kind
between the District Attorney's Office and [defendant's name] that is not set forth in this
document.
B. CONSTITUTIONAL RIGHTS
1. I, [defendant's name], understand that I have certain constitutional rights that are set forth
below.
2. 1, [defendant's name], have been advised by my attorney that I do not have to answer
questions or make statements of any kind; I know that I have the right to remain silent and that
by entering into this agreement voluntarily, I waive my privilege against self-incrimination.
3. I, [defendant's name], also know that I have the right to have my attorney with me during all
conversations with law enforcement officers or members of the District Attorney's Office; I do
not give up this right as part of this agreement, but I may give it up from time to time on the

advice of my attorney.

4. 1, [defendant's name], waive my right to trial by jury, at which trial the State would have to
prove my guilt on all elements of each charge against me beyond a reasonable doubt.

5. 1, [defendant's name], waive my right to confront my accusers, that is, the right to confront
and cross examine all witnesses who would testify at trial.

6. I, [defendant's name], waive my right to subpoena witnesses for trial for me.

C. PENDING CHARGES
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I, [defendant's name], understand that [ am currently charged in an [charging document's
name] filed in [where filed], case number [case number]| with [charges] each a [level of
crime(s)].

D. OBLIGATIONS

1. I, [defendant's name], understand that under this agreement I am undertaking certain
obligations, and I willingly and voluntarily do so.

2. 1, [defendant's name], have information regarding [what the defendant will provide].

3. I, [defendant's name], agree to provide a truthful statement, responding to questions,
regarding my involvement and that of all others, specifically including #, in the # that is the
subject of investigation by the [agency] in their case numbered [case number].

4. 1, [defendant's name], accept the duty to cooperate fully and honestly, by providing truthful
information, in any investigation by the [agency] or the Washoe County District Attorney's
Office concerning the [crime] that is the subject of the investigation by the [agency] in their case
numbered [case number].

5. 1, [defendant's name], understand that besides telling [agency] Officers and/or Deputy District
Attorney's or their investigators what I know and besides a participating in the possible
investigations cited above, I may be required to testify truthfully before the Washoe County
Grand Jury, or in Justice Courts and/or District Courts in the State of Nevada; I agree to give
such testimony and understand that I will be required to meet all deadlines established by the
District Attorney's Office.

6. I, [defendant's name], understand that, overriding all else, my most important obligation is to
tell the truth and to tell only the truth; always, both during the investigation and when in a court
or in front of a grand jury, I am required to tell only the truth, no matter whether the questions
are asked by police officers, prosecutors, investigators from the District Attorney's Office,
defense attorneys, grand jurors or judges.

7. 1, [defendant's name], am aware of the provisions of NRS 174.061; I understand that this

agreement is void if any testimony I give pursuant to this agreement is false; I understand that




nothing in this agreement limits any testimony I give pursuant to this agreement to any
predetermined formula; I understand that nothing in this agreement makes this agreement
contingent on any testimony I give pursuant to this agreement contributing to a specified
conclusion.
8. I [defendant's name], agree to submit to polygraph examination at the State's request and
understand that this agreement is void if my responses on such test or tests are not fully truthful,
as indicated by the results of the polygraph examination or examinations.
9. 1, [defendant's name], understand that should I disobey any law of the United States or of the
State of Nevada (except minor traffic offenses) this agreement shall be void.
E. BENEFITS
1. I, [defendant's name], expect certain benefits as a result of keeping my part of this agreement;
those benefits have been explained to me by my attorney, [defendant's attorney's namef]; I
understand that in return for my assistance as set forth above, I am entitled only to those benefits
set out below.
2. 1, [defendant's name], am entitled, if I cooperate fully as outlined above, to be charged with
and plead guilty to [deal]; I understand that this agreement in not binding upon the District Court
judge who will impose whatever sentence that judge deems fair and appropriate within the
maximum limit prescribed by NRS [applicable statute], taking due account of the gravity of the
particular offense and of my character.
3. I, [defendant's name], understand that no immunity or promises of dismissal have been made
to me and no offer or "deal" has been made regarding anything other than the pending criminal
case against me in [court], case numbered [case number]; I understand that I am not entitled to
any immunity or promises of dismissal or any charge of perjury, false swearing, contempt, or
subornation of perjury arising from actions under this agreement.
F. CONCLUSION

All parties to this agreement acknowledge by their signatures they have read the

agreement, understand its terms and that what is set forth above is the complete agreement
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between [defendant's name], and the Washoe County District Attorney's Office and no other
promises, express or implied have been made by either party.

SIGNED this day of

[defendant's name]

SIGNED this day of

[defendant's attorney]
Attorney for Defendant

SIGNED this day of

[deputy's name]
Deputy District Attorney




See also Ricketts v. Adamson, 107 S.Ct. 2680 (1987).

[4] The precise statutory language of NRS 174.061 requires that the written agreement
"include a statement that the agreement is void if the defendant's testimony is false." As noted
above, we are of the opinion that the Legislature mandated the inclusion of such invalidating
language in plea agreements in order to deprive the testifying defendant of an undeserved
bargain where the recipient of the bargain testifies falsely. We do not glean from the measure a
legislative purpose to prejudice the defendant against whom the testimony is given. We
therefore conclude that neither the provision added by the State requiring "truthful
testimony," nor the statutory provision declaring an agreement void when perverted by
false testimony are to be included within the written agreement provided for a jury's
inspection. In other words, our district courts have both the discretion and the obligation
to excise such provisions unless admitted in response to attacks on the witness's credibility
attributed to the plea agreement.

[5] Despite our conclusion, we perceive no compelling reason to reverse Sessions'
conviction on the present facts. The cautionary jury instruction given to the jury on the risks
inherent in plea agreements negated any prejudicial effect the written plea agreement may have
otherwise had on the minds of the jurors. Although the district court should have exercised its
discretion to excise the "testify truthfully" and "void if false" language from the agreement prior
to inspection by the jury, the error was harmless. See Shaw, 829 F.2d at 717-18 cautionary jury
instruction rendered erroneously allowed prosecutorial vouching harmless).

890 P.2d 792, 111 Nev. 328, Sessions v. State, (Nev. 1995)
------------ Excerpt from page 890 P.2d 796.
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Alibi Notice

CODE

Richard A. Gammick
#001510

P.O. Box 30083

Reno, NV 89520-3083
(775) 328-3200
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE.

* % %
THE STATE OF NEVADA,
Plaintiff,
v. Case No. CR
, Dept. No.
Defendant.
/
MOTION TITLE

COMES NOW, the State of Nevada, by and through RICHARD A. GAMMICK,
District Attorney of Washoe County, Nevada, and , Deputy District Attorney, and
hereby submits this (MOTION TITLE). This (MOTION or RESPONSE) is supported by all
pleadings and papers on file herewith, the attached Points and Authorities, and any oral argument
this Honorable Court may hear on this Motion.

DATED this __ day of ,
RICHARD A. GAMMICK
District Attorney
Washoe County, Nevada
By
(DEPUTY)
Deputy District Attorney

POINTS AND AUTHORITIES




I. STATEMENT OF THE CASE
II. STATEMENT OF THE FACTS

ITI. ARGUMENT

The State seeks to preclude the presentation of the alibi witnesses due to the
defendant's failure to comply with the mandates of NRS 174.233. NRS 174.233 provides in

pertinent part,

In addition to the written notice required by NRS 174.234, a
defendant in a criminal case who intends to offer evidence of an
alibi in his defense shall, not less than ten days before trial or at
such other time as the court may direct, file and serve upon the
prosecuting attorney a written notice of his intention to claim the
alibi. The notice must contain specific information as to place at
which the defendant claims to have been at the time of the alleged
offense and, as particularly as known to defendant or his attorney,
the names and last known addresses of the witnesses by whom he
proposes to establish the alibi.

Subsection four of NRS 174.233 provides:

If a defendant fails to file and serve a copy of the notice required
by this section, the court may exclude evidence offered by the
defendant to prove an alibi, except the testimony of the defendant
himself. If the notice is given by a defendant, the court may
exclude the testimony of any witness offered by the defendant to
prove an alibi if the name and last known address of the witness, as
particularly as are known to the defendant or his attorney, are not
stated in the notice.

The purpose of the statute is to avoid surprise prejudice to the State in

investigation of voracity of proposed alibi testimony. See Founts v. State, 87 Nev. 165, 483 P.2d

654 (1971).

Dated this day of

RICHARD A. GAMMICK
District Attorney
Washoe County, Nevada

By




Deputy District Attorney
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Amend Information

CODE 2490

Richard A. Gammick
#001510