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Douglas Disposal,
Inc. v. Wee Haul,
LLC, 123 Nev. Adv.
Op. No. 51
(November 8, 2007)
“In this appeal, we
examine whether a
county is authorized,
under its governmen-
tal police powers, to
regulate construction
waste, and particu-
larly whether Doug-

las County properly
enacted an ordinance
granting an exclusive
franchise to appel-
lant Douglas Dis-
posal, Inc., for con-
struction waste col-
lection and disposal
within the county.
Since we conclude
that construction
waste regulation falls
within the County’s

police powers, we
next examine
whether an exclusive
franchise agreement
for construction
waste collection and
disposal violates the
dormant Commerce
Clause of the United
States Constitu-
tion.Because we con-
clude that such an

(Continued on page 2)

10th Circuit: No Break for Pre-operative
Transsexual Bus Driver

By Judith Ann
Moldover SHRM
The 10th U.S. Cir-
cuit Court of Ap-
peals affirmed dis-
missal of the Title
VII and Equal Pro-
tection claims of a
pre-operative male-
to-female transsexual
bus driver terminated
because her em-
ployer feared liabil-
ity arising from her

use of women’s pub-
lic restrooms. The
court held that under
the plain language of
Title VII, “sex”
means simply
“male” or “female”;
therefore, transsex-
ual individuals are
not protected by the
statute. In addition,
the court declined to
extend sex-
stereotyping analysis

to the use of single-
sex public restrooms
by persons of the
opposite sex. The
Equal Protection
claims failed for the
same reasons as the
Title VII claims.
Krystal Etsitty was
born a male but had
begun the transition
to being a woman.
She presented herself

(Continued on page 5)
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agreement comports with the
dormant Commerce Clause, we
reverse the district court’s order
denying the franchisee injunc-
tive relief, and remand the mat-
ter for the district court to grant
an injunction precluding respon-
dents from collecting and haul-
ing construction waste within
the franchise area.”

Nelson v. State, 123 Nev. Adv.
Op. No. 50 (November 8, 2007)
“In this appeal, we consider the
constitutionality of NRS
484.348(3)(b), which prohibits
drivers from operating a motor
vehicle in such a manner as to
endanger other persons or prop-
erty while fleeing a police offi-
cer who has signaled for the
driver to stop. Appellant An-
thony Tyrell Nelson contends
that the term ‘endangers’ as
contained in NRS 484.348(3)(b)
is vague. Although NRS
484.348(3)(b) does not define
specific acts that are prohibited
under the statute, we conclude
that the statute is not unconstitu-
tionally vague because individu-
als of ordinary intelligence can
easily discern whether their op-
eration of a vehicle while flee-
ing from a police vehicle places
life or property in danger. Fur-
ther, we determine that Nelson’s
additional claims are without
merit. We therefore affirm the
district court’s judgment of con-
viction.”

Staccato v. Valley Hospital,
123 Nev. Adv. Op. No. 49
(November 8, 2007) “At issue
in this appeal is whether a phy-
sician is qualified to testify as to
the proper standard of care in a
malpractice action against a
nurse when the allegedly negli-
gent act implicates the physi-
cian’s realm of expertise. We
conclude that a physician or
other medical care provider is
qualified to testify as to the ac-

“ .. individuals of ordinary
intelligence can easily
discern whether the
operation of a vehicle while
fleeing from a police vehicle
places life or property in

danger.”

cepted standard of care for a
procedure or treatment if the
physician’s or provider’s ex-
perience, education, and train-
ing establish the expertise nec-
essary to perform the procedure
or render the treatment at issue.
In so concluding, we clarify that
a medical expert witness need
not have the same credentials or
classification as the defendant
medical care provider. Instead,
in accordance with Nevada’s

statutory scheme governing ex-
pert witness testimony, and in
furtherance of sound public pol-
icy, the proper measure for
evaluating whether a witness
can testify as an expert is
whether that witness possesses
the skill, knowledge, or experi-
ence necessary to perform or
render the medical procedure or
treatment being challenged as
negligent, and whether that wit-
ness’s opinion will assist the

jury.

In this case, the district court
entered a directed verdict for the
defense after disqualifying ap-
pellant’s proposed expert wit-
ness, an emergency room physi-
cian, on the basis that the physi-
cian was not qualified to testify
against a nurse who allegedly
administered an intramuscular
injection (a procedure for which
the physician sufficiently dem-
onstrated his expertise) in a
manner contrary to the accept-
able standard of care. Because
the district court’s decision was
based on an incorrect legal stan-
dard, we reverse its judgment
and remand this matter so that
appellant’s malpractice action
may proceed.”

, 123 Nev. Adv.
Op. No. 46 (November 1, 2007)

(Continued on page 3)
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“This case involves a provision
of NRS Chapter 116, Nevada’s
Common-Interest Ownership
Act. The provision at issue—
NRS 116.003—provides that
“unless the context otherwise
requires,” words used in a com-
mon-interest community’s gov-
erning documents are given
their statutory definition. In this
case, the common-interest com-
munity’s conditions, covenants
and restrictions (CC&Rs) utilize
a definition of ‘declarant’ that
differs from the statutory defini-
tion supplied in NRS 116.035.
As NRS 116.003 permits this
modification, we conclude that
the definition of ‘declarant’ in
the CC&Rs controls.

The CC&Rs also prohibit the
community homeowners’ asso-
ciation from amending the
CC&Rs without the declarant’s
consent. As respondent falls
within the CC&Rs’ definition of
declarant, we affirm the district
court’s order enjoining the
homeowners’ association from
amending the CC&Rs without
respondent’s consent.”

Dewey v. State, 123 Nev. Adv.
Op. No. 47 (November 1, 2007)
“In this opinion, we consider
whether the assertion of the
Fifth Amendment right to re-
main silent under, by itself, is
sufficient to also invoke the
right to counsel that Miranda

established as an additional
means of securing and protect-
ing the Fifth Amendment privi-
lege against self-incrimination.
We conclude that unless a sus-
pect’s assertion of the right to
remain silent includes a clear,
unequivocal, and unambiguous
request for an attorneys, it is not
an invocation of the right to
counsel under Miranda; thus, a
suspect’s exercise of the right to
remain silent under Miranda,
without more, does not operate
as a request for counsel. We
also conclude that the police

“ .. asuspect’s exercise of the
right to remain silent under
Miranda, without more, does not
operate as a request for

counsel.”

may resume questioning a sus-
pect who has invoked her right
to remain silent only if they
have ‘scrupulously honored’ the
suspect’s prior exercise of her
right to terminate questioning
and issue a new set of Miranda
warnings prior to reinitiating
further interrogation.”

Matter of Halverson, 123 Nev.
Adv. Op. No. 48 (November 1,
2007) “Under the Nevada Con-
stitution, the Commission has

discretion to impose an interim

suspension; accordingly, we re-
view the Commission’s decision
for an abuse of that discretion.
Purely legal issues, however,
are reviewed de novo. With re-
spect to whether a judge’s con-
duct justifies an interim suspen-
sion in order to protect the pub-
lic or the administration of jus-
tice, the misconduct upon which
the suspension is based must
pose a current threat of harm. In
determining whether a current
threat exists, the Commission
should consider the totality of
the circumstances, based on the
information available to it. This
consideration may include a
wide array of past misconduct.
Past misconduct not demonstrat-
ing a current threat of harm does
not, however, form an appropri-
ate basis for an interim suspen-
sion.

Additionally, the Commission is
authorized to impose an interim
suspension during any stage of
its proceedings, both before and
after issuance of a formal state-
ment of charges. Thus, the
Commission’s temporary sus-
pension of Judge Halverson be-
fore formal proceedings were
commenced was permissible.
Further, the statutory standard
applicable to this matter, permit-
ting a temporary suspension
when a judge poses a
‘substantial threat of serious

(Continued on page 4)
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harm to the public or to the ad-
ministration of justice,’ is nei-
ther vague nor ambiguous.

As the Commission’s proce-
dures thus far have accorded
Judge Halverson due process,
we reject her challenges to the
suspension on this basis. We
caution the Commission, how-
ever, that it must remain mind-
ful of the time that passes after a
temporary suspension is im-
posed and before a full hearing
on formal proceedings takes
place, for procedural safeguards
that are adequate in light of the
provisional nature of a tempo-
rary suspension will not suffice
when that suspension takes on
the attributes of more permanent
discipline. “

NOVEMBER 2007

Four in Five of All U.S.
Adults Go Online

Nov 6, 2007, News Report
According to the latest Harris
Poll, the number of adults who
are online at home, in the office,
at school, library or other loca-
tions continues to grow at a
steady rate. In the past year, the
number of online users has
reached an estimated 178 mil-
lion, a ten percent increase.

In research among 2,062 U.S.
adults surveyed by telephone in
July and October, 2007, Harris
Interactive found that 79 percent
of adults are now online. This is
a steady rise over the past few
years, from 77 percent in Febru-
ary/April 2006, 74 percent in
February/April 2005, 66 percent
in the spring of 2002, 64 percent
in 2001 and 57 percent in
Spring of 2000. When Harris
Interactive first began to track
Internet use in 1995, only nine
percent of adults reported they
went online.

The amount of time that people
are spending online has also
risen. The average number of
hours per week that people are
spending online is now at 11
hours, up from 9 hours last year
and 8 hours in 2005.

The proportion of adults who

Page 4

are now online at home has
risen to 72 percent, up from 70
percent in 2006 and 66 percent
in the spring of 2005. The per-
centage of those online at work
has also risen, now at 37 per-
cent, up from 35 percent in
2006. The largest increase is
among those adults who are
online at a location other than
their home or work as this has
risen from 22 percent in 2006 to
31 percent today. It appears
people who do not have access
at home or work are increas-
ingly turning to other outlets to
get online.

As Internet penetration contin-
ues to grow, the demographic
profile of Internet users contin-
ues to look more like that of the
nation as a whole. It is still true
that more young than older peo-
ple, and more affluent than low-
income people, are online.
However, nine percent of those
online are now age 65 or over
(compared to 16 percent of all
adults who are 65 or over), 39
percent of those online
(compared to 47 percent of all
adults) did not attend at least
some college and 13 percent
have incomes of less than
$25,000 (compared to 17 per-
cent of all adults).

JUUY
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No Break for Pre-operative Transsexual Bus Driver

(Continued from page 1)
as a male when she was hired; at
the end of the training period,
she told her supervisor that she
was a transsexual and would
start to present herself as a
woman at work. Her supervisor
assured her that this would not
be a problem. Etsitty had been
on the job for about 10 weeks
without incident when an opera-
tions manager heard that a male
driver was wearing makeup.

Etsitty explained to the opera-
tions manager that she was a
transsexual living as a woman.
However, because she could
not afford sex reassignment
surgery, she still had male
genitalia. Like other drivers, she
used public restrooms along her
bus route; as part of her sex-
reassignment regime, she used
women’s restrooms.

The operations manager ex-
pressed concern that the use of
women’s restrooms by an ana-
tomical male could expose the
employer to criticism and legal
liability. Etsitty was terminated
solely because her bathroom
needs could not be accommo-
dated, and was eligible for re-
hire after sex reassignment sur-

gery.

The lower court granted the em-
ployer’s summary judgment
motion. It rejected Etsitty’s ar-

gument that transsexuals are
protected by Title VII, citing the
clear language of the statute and
decisions by appellate courts.

The court likewise rejected her
alternative argument that she
was a victim of unlawful sex
stereotyping, pursuant to a U.S.
Supreme Court ruling (Price
Waterhouse v. Hopkins, 490

U.S. 228 (1989)) that rejec-
tion of a fe- male
account- ant
for

part- nership
because she was

“too mas- culine” was sex
discrimination. The district
court distinguished noncon-
formity with gender stereotypes
from presenting oneself as the
opposite sex, pointing out that
the manager’s concerns over an
anatomical male’s use of a fe-
male restroom raised genuine
concerns about “privacy, safety,
and propriety.”

In affirming the lower court, the
10th Circuit agreed that the
plain language of Title VII does

not protect transsexuals. The
appeals court did leave open the
possibility that developments in
biology and the social sciences
might someday permit a more
expansive definition of “sex.”

The court held further that use
of a restroom designated for
members of the opposite sex
goes beyond failing to conform
to gender stereotypes. But even
if a valid sex-stereotyping claim
had been made, the court held
that the employer had articu-
lated a valid, nondiscriminatory
reason for the discharge: con-
cern that Etsitty’s use of public
restrooms might result in li-
ability.

While questioning whether
the employer had used good
judgment in terminating Etsitty
before any complaints had been
lodged, the court found no evi-
dence of pretext because defen-
dant’s managers had been con-
sistent that the only reason for
the termination was their con-
cern over her use of public rest-
rooms. The court went out of its
way to note that its conclusion
that transsexuals are not pro-
tected by Title VII should not be
taken as a license to discrimi-
nate against them.

Etsitty v. Utah Transit Author-
ity, 10th Cir., No. 05-4193
(Sept. 20, 2007).
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1st Circuit: Bus Trip Results In $2 Million Award Against Union

By Chris Arbery SHRM

The 1st U.S. Circuit Court of
Appeals affirmed a $2 million
verdict against a police union
for claims of sexual harassment
and retaliation based on inci-
dents during a bus trip spon-
sored by the union.

In October 1998, Vanessa
Dixon, a female police officer
and member of Local 382 of the
International Brotherhood of
Police Officers (IBPO), joined a
union-sponsored bus trip to par-
ticipate in a gubernatorial cam-
paign rally. With the exception
of the bus driver, Dixon was the
only female on board. Over the
course of the trip, male union
members allegedly ridiculed
Dixon and made profane and
aggressive comments concern-
ing her attire, sexual history and
reputation. The president of Lo-
cal 382, Gerald Flynn, organ-
ized the trip and was on the bus,
but allegedly did nothing to stop
the members’ behavior.

Soon after Dixon filed sexual
harassment charges, the IBPO’s
national president, Kenneth Ly-
ons, allegedly made disparaging
statements regarding Dixon in
defense of the officers on his
local union-sponsored television
show.

In 2001 Dixon brought suit in
federal district court against Lo-

cal 382, the IBPO and some of
the individual officers, alleging
discrimination and retaliation
under Title VII and Massachu-
setts law, among other claims.
The jury awarded Dixon over
$2 million against Local 382 for
discrimination and against the
IBPO for retaliation. The defen-
dants appealed to the 1st Cir-
cuit.

On the sex discrimination claim,
the federal appellate court re-
jected the union’s argument that
Flynn, and thus Local 382, “did
not supervise or control the offi-
cers on the trip.” The appeals
court held that Flynn’s involve-
ment in organizing and execut-
ing the trip was in the context of
his position as president, and the
union members’ discrimination
was “under [his] supervision
and acquiescence.” Accord-
ingly, Flynn’s involvement in
the trip, in conjunction with the
undisputed fact that the trip was
union-sponsored, rendered the
trip “union activity,” such that
the union could be held liable
for the alleged misconduct.

With regard to the retaliation
claim against the IBPO relating
to Lyons’s statements on televi-
sion, the 1st Circuit rejected the
IBPO’s argument that Title VII
and the state law did not apply
because the adverse actions per-
tained to her union membership

and not her employment. The
appeals court held that “both
Title VII and the Massachusetts
antidiscrimination statute cover
retaliation claims against unions
which cause harm in the work-
place and outside of it.” Addi-
tionally, in response to the
IBPO’s argument that Lyons’s
speech could not support a re-
taliation claim, the court held
that the limits on what consti-
tutes retaliatory speech do not
apply to threatening or intimi-
dating statements “meant to pre-
vent the plaintiff from bringing
her [discrimination] claim.”

Dixon v. Int’l Bhd. of Police Of-
ficers, 1st Cir. No. 06-1210
(Sept. 28, 2007).
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Calderon v. IBEW Local 47,
No. 05-56937 (November 13,
2007) “Where the rules do not
authorize service by email,
counsel has no obligation to
check his email on a regular ba-
sis for possible orders from the
court. He is entitled to assume
that orders will be served by
mail. When the rules change, so
as to make electronic notice suf-
ficient, counsel will then be on
notice that they need to check
their emails just as carefully as
they now check their regular
mail. Because plaintiff’s coun-
sel was not on notice that orders
would be served by email, he
can’t be deemed to have re-
ceived notice of the show cause
hearing. Neither he nor his cli-
ent may be sanctioned for his
failure to attend the hearing.

The district judge’s unseemly
haste in dismissing this case,
and his failure to heed the per-
fectly plausible (and meritori-
ous) explanation proffered by
plaintiff in his motion for recon-
sideration, has cost the parties
significant money and delay in
pursuing this wholly unneces-
sary appeal. Justice suffers
when judges act in such an arbi-
trary fashion. We apologize to
the parties and admonish the
district judge to exercise more
care and patience in the future.”

Doran v. 7-Eleven, Inc, No. 05-
56439 (November 9, 2007) “In
summary, we hold that the dis-
trict court properly granted sum-
mary judgment to 7-Eleven on
the issues of whether the

store’s aisle width and the
store’s refusal to allow him to
access the employees-only rest-
room violated the ADA. How-
ever, we also hold that Doran
had standing to challenge the
barriers to his wheelchair access
in the 7-Eleven store that he
learned about through his ex-
pert’s site inspection. Accord-
ingly, we vacate the portion of
the district court’s order grant-
ing summary judgment to 7-
Eleven on those claims. Be-
cause those alleged ADA viola-
tions may give rise to a justicia-
ble dispute between Doran and
7-Eleven, we also vacate the
district court’s order declining
supplemental jurisdiction, and
we remand the case for further
proceedings. Each party shall
bearits own costs on appeal.

AFFIRMED IN PART, VA-
CATED IN PART, AND RE-
MANDED.

DUFFY, District Judge, dissent-
ing:
I respectfully dissent.

Today the majority holds that an
ADA plaintiff has standing to
sue for things that did not injure
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him. In holding that a plaintiff
who has encountered or has spe-
cific knowledge of one barrier at
a facility may sue for any un-
known barrier on the premises
related to his disability, the ma-
jority reasons that ‘[i]t makes no
sense to require a disabled
plaintiff to challenge, in sepa-
rate cases, multiple barriers in
the same facility, controlled by
the same entity, all related to the
plaintiff’s specific disability.
We do not believe Congress
would have intended such a
constricted reading of the ADA
which could render the benefits
it promises largely illusory.’
The majority’s approach com-
promises longstanding constitu-
tional principles for the sake of
convenience, and ignores the
fact that no one—not even Con-
gress—can preempt the Consti-
tution and confer standing to a
party for things that have not
injured him.”

, No.
07-70174 (November 8, 2007)
“The State of Alaska, Office of
the Governor (the Governor’s
Office) appeals the remand or-
der of the United States Equal
Employment Opportunity Com-
mission (the EEOC) in a suit
against the State of Alaska
brought by two discharged
members of the Governor’s Of-
fice. We hold that the suit is
barred by the Eleventh Amend-
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ment and right to
direct its % - rely on
dis- the stat-
missal.” ute of

. limita-
“No mod- = tions in
ern gover- effect at
nor could the time
run his he in-
govern- curred
ment his obli-
without gation

the assistance of the sort pro-
vided in Alaska by the Director
of the Governor’s Office in An-
chorage and by the Special Staff
Assistants. Being a governor is
not a one-person job. The gov-
ernor acts by his policymaking
assistants. To treat these assis-
tants as subject to federal legis-
lation is tantamount to holding
that the highest elected official
in a state is bound by GERA.
We do not believe that GERA 1is
a proportionate response to a
widespread evil identified as the
predicate of this legislation. Ac-
cordingly, we grant the Gover-
nor’s Office’s appeal and re-
mand to the EEOC with direc-
tions to dismiss the suit.”

In re: Lewis, No. 06-35255
(November 5, 2007) “Whether
the district court correctly ruled
that the retroactive amendments
govern appellant’s student loans
is the single issue of law before
this court on appeal. Appellant’s
central argument is that he had a

because (a) the statute of limita-
tions was an implicit term of the
contract he signed, (b) his con-
tract created a property right to
discharge his student loans after
the prescribed statutory period,
and (c) any government action
to impair his contractual right
violates his Fifth Amendment
right to due process.

We reject his challenge. Bank-
ruptcy is a legislatively created
benefit, not a right, that Con-
gress may alter or withhold at
its discretion. It did exactly that
in 1998 when it amended 11
U.S.C. § 523(a)(8)(A) to elimi-
nate, retroactively, the dis-
chargeability of student loans
such as appellant’s that have
been in repayment for seven
years or more. Congress left in
place an undue hardship excep-
tion to nondischargeability,
which appellant does not claim.
Through its power to legislate
on bankruptcies, Congress has
the power to impair contractual

Page 8

obligations, even retroactively,
and appellant has no supersed-
ing right to a discharge in bank-
ruptcy.”

United States v. Cope, No. 06-
50441 (November 5, 2007) “In
conclusion, although we uphold
the district court’s sentence of a
lifetime term of supervised re-
lease, we vacate the sentence
and remand to permit the district
court: (1) to provide notice to
the parties of any special condi-
tion of supervised release not
contemplated by the Sentencing
Guidelines; (2) to articulate spe-
cific, medically informed find-
ings on the record regarding the
need for Cope to undergo
plethysmograph testing and take
medications that implicate par-
ticularly significant liberty inter-
ests; and (3) to clarify that any
condition requiring Cope to take
all prescribed medications is
limited to those medications
reasonably related to sex of-
fender treatment.”

United States v. Gooch, No. 06-
30645 (November 1, 2007)
“Defendant-Appellant Kenneth
Dale Gooch appeals his convic-
tion and sentence for felon in
possession of a firearm under18
U.S.C. § 922(g)(1). Gooch’s
appeal focuses primarily onthe
district court’s denial of his mo-
tion to suppress. He contends
that the initial entry into his
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residence, an entry that led to
the issuance of a search warrant
where evidence supporting-
Gooch’s conviction was ob-
tained, exceeded the bounds of
the Fourth Amendment because
that entry was made to execute a
misdemeanor bench warrant for
failure to appear in Court. Con-
sistent with the decisions of
other federal courts to consider
the issue, we hold that police
possessing a valid bench war-
rant for the arrest of a person
who has failed to appear may
enter that person’s residence to
the extent necessary to execute
the warrant. We also reject as
meritless Gooch’s arguments
related to trial and sentencing
errors and AFFIRM.”

Outdoor Media Group, Inc. v.
City of Beaumont, No. 05-
56620 (November 1, 2007)
“Outdoor Media Group appeals
the district court’s dismissal of
its 42 U.S.C. § 1983 complaint
under Federal Rule of Civil Pro-
cedure 12(b)(6). Outdoor Media
asserts that the City of Beau-
mont’s billboard ordinance vio-
lates the First and Fourteenth
Amendments. Beaumont re-
pealed the challenged ordinance
and replaced it with a new ordi-
nance that specifically bans new
billboard construction. The dis-
trict court then dismissed Out-
door Media’s claims for injunc-
tive and declarative relief as

moot, and dismissed its dam-
ages claim on the merits. The
district court had jurisdiction
under 28 U.S.C. § 1331. This
court has jurisdiction over the
appeal under 28 U.S.C.

§ 1291. We reverse in part and
remand for consideration of
whether the old ordinance cre-
ated an unconstitutional prefer-
ence for commercial over non-
commercial speech or imper-
missibly distinguished among
categories of noncommercial
speech, and whether this alleged
infirmity gives rise to Out-
doorMedia’s damages claim.”

“ .. cases requiring us to
decide whether and to what
extent an outdoor advertising
company has standing to
challenge the constitutionality
of a municipal sign
ordinance.”

, No. 05-56366
(November 1, 2007) “This ap-
peal is the first of three unre-
lated but similar cases requiring
us to decide whether and to
what extent an outdoor advertis-
ing company has standing to
challenge the constitutionality
of a municipal sign ordinance.
In this opinion, wewill outline
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the general legal principles ap-
plicable to all three cases and
decide the appeal in the chal-
lenge to the San Diego ordi-
nance. We affirm the district
court’s order granting summary
judgment to the City of San
Diego.”

“‘The “irreducible minimum’ of
standing under Article III of the
Constitution is 1) an injury in
fact which is ‘actual, concrete,
and particularized’; 2) a causal
connection between that injury
and the defendant’s conduct;
and 3) a likelihood that the in-
jury can be redressed by a fa-
vorable decision of the court.
Lujan v. Defenders of Wildlife,
504 U.S. 555, 560-61 (1992).
The federal courts have supple-
mented this requirement of
“constitutional standing” with
the doctrine of ‘prudential
standing,” which requires us to
ask whether the plaintiff’s claim
is sufficiently individualized to
ensure effective judicial review.
See Elk Grove Unified School
Dist. v. Newdow, 542 U.S. 1, 11
(2004); Sec’y of State v. Joseph
H. Munson Co., 467 U.S. 947,
956 (1984), Schlesinger v.
Reservists Committee to Stop
the War, 418 U.S. 208 (1974).
We employ the prudential
standing doctrine to avoid
usurping the legislature’s role as
the policymaking body in our
separation of powers. See Prime
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Media v. City of Brentwood, 485
F.3d 343, 353 (6th Cir. 2007).

When a plaintiff states an over-
breadth claim under the First
Amendment, however, we sus-
pend the prudential standing
doctrine because of the special
nature of the risk to expressive
rights. See Broadrick v. Okla-
homa, 413 U.S. 601, 612
(1973); Dombrowski v. Pfister,
380 U.S. 479, 486 (1965).
While the prudential standing
doctrine typically prevents us
from hearing lawsuits on the
basis of injuries to non-parties,
the overbreadth doctrine oper-
ates as a narrow exception per-
mitting the lawsuit to proceed
on the basis of ‘a judicial pre-
diction or assumption that the
statute’s very existence may
cause others not before the court
to refrain from constitutionally
protected speech or expression.’
Broadrick,413 U.S. at 612. In
other words, a plaintiff chal-
lenging a law as overbroad ar-
gues that the law is constitution-
ally valid as applied to him, but
unconstitutional as to others.
See, e.g., Virginia v. Am. Book-
sellers Ass 'n, Inc., 484 U.S. 383
(1988); New York v. Ferber, 458
U.S. 747 (1982).

Even when raising an over-
breadth claim, however, we ask
whether the plaintiff has suf-
fered an injury in fact and can

satisfactorily frame the issues
on behalf of these non-parties.
See Munson, 467 U.S. at 958;
Gospel Missions of Am. v. City
of Los Angeles, 328 F.3d 548,
554 (9th Cir. 2003). Without
this bare minimum of standing,
the overbreadth exception
would nullify the notion of
standing generally in First
Amendment litigation. We
therefore agree with a string of
recent decisions in other circuits
holding that the three Lujan ele-

“This appeal requires us to
decide whether a developer may
state a claim for relief based on

the allegedly arbitrary
and irrational denial of
a permit application.”

ments still apply in the
overbreadth context.

In this case, Get Outdoors 11
challenges the oft-site ban, as
well as the rest of the sign code,
on the basis of the harm it
causes to other potential speak-
ers, specifically noncommercial
speakers. Get Outdoors II must
still show, however, that it
meets the Lujan requirements
for each of the provisions it
wishes to challenge as over-
broad.”

Beck v. United Food and Com-
mercial Workers Union, Local
99, No. 05-16414 (November 1,
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2007) “Local 99 of the United
Food and Commercial Workers
Union appeals from the district
court’s determination that Local
99 violated Title VII and
breached its duty of fair repre-
sentation in connection with the
termination of one of its mem-
bers, Cheryl Beck. Local 99°s
appeal requires us to consider
the proper role of comparative
evidence in a Title VII case
against a union and the frame-
work that must be applied to a
member’s claim that the union
breached its duty of fair repre-
sentation. We have jurisdiction
pursuant to 28 U.S.C. § 1291
and we affirm the district
court’s decision.”

Crown Point Devel., Inc. v.
City of Sun Valley, No. 06-
35189 (November 1, 2007)
“This appeal requires us to de-
cide whether a developer may
state a claim for relief based on
the allegedly arbitrary and irra-
tional denial of a permit applica-
tion. The district court said not,
relying on our decision in Ar-
mendariz v. Penman, 75 F.3d
1311 (9th Cir. 1996) (en banc),
which held that the Fifth
Amendment’s Takings Clause
subsumes or ‘preempts’ sub-
stantive due process claims. Ac-
cordingly, it dismissed the com-
plaint by Crown Point Develop-
ment, LLC (Crown Point)
against the City of Sun Valley
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and members of the City Coun-
cil. Crown Point appeals, argu-
ing that it may proceed despite
Armendariz, because the United
States Supreme Court ruled in
Lingle v. Chevron U.S.A. Inc.,
544 U.S. 528, 532 (2005), that a
property owner’s challenge to a
regulation that does not substan-
tially advance legitimate inter-
ests is grounded in due process,
not the Takings Clause. We
agree that Armendariz has been
undermined to the limited extent
that a claim for wholly illegiti-
mate land use regulation is not
foreclosed. However, the record
is undeveloped on this point.
Having clarified that Armen-
dariz does not block the way
altogether, we leave it to the dis-
trict court on remand to flesh
out the parameters of Crown
Point’s claim. We also leave
questions of a stay, or absten-
tion, for the district court’s con-
sideration.”

“Applying the Lewis rule to land
use, the Fifth Amendment
would preclude a due process
challenge only if the alleged
conduct is actually covered by
the Takings Clause. Lingle indi-
cates that a claim of arbitrary
action is not such a challenge.
Rather, it identifies three basic
categories of regulatory action
that generally will be deemed a
taking for Fifth Amendment
purposes: where government

requires an owner to suffer a
permanent physical invasion of
property, see Loretto v. Tele-
prompter Manhattan CATV
Corp., 458 U.S. 419 (1982);
where a regulation deprives an
owner of all economically bene-
ficial use of property, see Lucas
v. South Carolina Coastal
Council, 505 U.S. 1003 (1992);
and where the Penn Central fac-
tors are met, Penn Central
Transp. Co. v. New York City,
438 U.S. 104 (1978). To the ex-
tent a property owner’s com-
plaint falls within one of these
categories (or some other recog-
nized application of the Takings
Clause), Lewis suggests that the
claim must be analyzed under
the Fifth Amendment whether
or not it proves successful; but
to the extent that the conduct
alleged cannot be a taking,
Lewis and Lingle indicate that a
due process claim is not pre-
cluded. Lingle, 544 U.S. at 542
(‘[A] regulation that fails to
serve any legitimate govern-
mental objective may be so ar-
bitrary or irrational that it runs
afoul of the Due Process
Clause.”).”

MORE BILLBOARDS

.

Desert Outdoor Advertising,
Inc. v. City of Oakland, No. 05-
15501 (October 30, 2007)
“Desert Outdoor Advertising,
Inc., wants to display three bill-
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boards, each of which would be
primarily viewed from a free-
way, in Oakland, California.
The City of Oakland has refused
to permit the signs, citing spe-
cific City ordinances. Desert
filed this action to challenge
those ordinances on First
Amendment grounds, seeking
injunctive relief and money
damages. In particular, Desert
argues that Oakland Municipal
Code § 1501, which generally
prohibits advertising signs de-
signed to be seen from a free-
way, favors commercial over
noncommercial speech and im-
poses content- based restrictions
on noncommercial speech. De-
sert also contends that Oakland
Planning Code § 17.148.050(A),
which limits advertising signs
more generally, provides City
officials with unbridled discre-
tion to permit or deny the dis-
play of signs. Finally, Desert
challenges the specific applica-
tion of these ordinances to the
signs it erected or attempted to
erect. The district court con-
cluded that one provision of §
1501 was a content-based regu-
lation of noncommercial speech
in violation of the First Amend-
ment. [t severed this provision
and held that the remainder of
that ordinance, as well as §
17.148.050(A), was constitu-
tional. Desert appeals. We af-
firm.”
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United States v. Banks, No. 05-
10053 (October 25, 2007)
“Leland Devine Banks was con-
victed of violence in aid of a
racketeering enterprise
(‘VICAR’), use of a firearm in a
crime of violence, and posses-
sion of a firearm by a convicted
felon. He was sentenced to a
total of 450 months in prison.”

“We have jurisdiction under 28
U.S.C. § 1291, and we RE-
VERSE his VICAR convictions
and sentences on the basis that
the district court’s instructions
to the jury were erroneous. We
AFFIRM the district court in all
other respects.”

“Leland Banks had issues with
Kenny Gilmore. For starters,
they belonged to rival Crips
gangs in Las Vegas: Banks was
a member of the Rolling 60s,
and Gilmore belonged to the
Valley View Crips. But Banks
also had, or thought he had, a
personal score to settle with Gil-
more. Banks had once over-
heard Gilmore’s girlfriend use
the word ‘crab,” apparently one
of the most disrespectful names
a Crips member can be called,
and thought she was referring to
him. Banks told Gilmore to
“check his bitch,” but Gilmore
only retorted, ‘my baby’s mama
ain’t no bitch.” Banks, perhaps
hoping to restore his honor,
challenged Gilmore to a fight,

but Gilmore declined.

Banks then initiated what he
described as an ‘ongoing battle’
with Gilmore. Banks launched
the first disastrous salvo a cou-
ple of weeks after the perceived
insult. Banks, high on PCP, saw
Gilmore playing dice. Banks
pulled his gun, but somebody,
apparently a friend of Gil-
more’s, approached Banks from
behind and pistol-whipped him,
sending him into a coma.

Banks, however, was not easily
deterred. Shortly after being dis-
charged from the hospital,
Banks tried shooting Gilmore
again but missed. Banks then
sought reinforcements, enlisting
his ‘little homies’ to beat and
shoot at Gilmore. This rather
one-sided battle finally culmi-
nated on January 6, 2004, when
Banks saw Gilmore in the
neighborhood, grabbed his bro-
ken-stocked .22 caliber rifle,
and climbed to the rooftop of
the Kimberly Place Apartments,
which offered him a clear line
of sight to Gilmore, who was
standing across the street in
front of a 7-Eleven. Banks fired
several shots at Gilmore but
again missed his target. Gilmore
and the store clerk fled into the
store, where they stayed hidden
with several customers until the
police arrived.
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Banks remained on the rooftop
where he was discovered by Of-
ficer Garness of the Las Vegas
Metropolitan Police Depart-
ment, who was flying overhead
in a police helicopter. The po-
lice ordered Banks off the roof;
after placing something near the
air conditioner, he complied and
was arrested. The police found
the .22 caliber rifle hidden on
the roof near the air condi-
tioner.”

United States v. Soltero, No.
06-50257 (October 19, 2007)
“Dean Harlon Soltero appeals
the sentence imposed following
his guilty plea to being a felon
in possession of a firearm in
violation of 18 U.S.C. §
922(g)(1). He argues that the
district court erred by failing to
verify that he had read his pre-
sentence report and had dis-
cussed it with his attorney, as
well as by imposing three par-
ticular conditions of supervised
release. We affirm in part, and
vacate and remand in part.”

“The portion of Condition 8 for-
bidding Soltero from
‘associat[ing]’ with ‘any known
member of any criminal street
gang . . ., specifically, any
known member of the Delhi
street gang,’ is also permissible.
As explained above, the term
‘Delhi street gang’ is suffi-
ciently clear, as is the slightly
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more ambiguous—but not un-
constitutionally so—term
‘criminal street gang.” The term
‘associate’ is also not, as Soltero
argues, impermissibly vague.
The Supreme Court has held
that “incidental contacts”—such
as those Soltero fears he would
be punished for inadvertently
engaging in—do not constitute
‘association,” Arciniega v. Free-
man, 404 U.S. 4, 5(1971), and
we hold that, with this limita-
tion, ‘men of common intelli-
gence’ need not guess at the
meaning of ‘association’ in the
context of Condition 8.nce
again, that portion of this con-
dition meets the criteria set
forth in 18 U.S.C. § 3583(d).
See Bolinger, 940 F.2d at 480.

Condition 8 crosses the line,
however, in prohibiting Soltero
from associating with ‘any
known member of any . . . dis-
ruptive group.” As Soltero
points out, the term ‘disruptive
group’ has a broad meaning and
could reasonably be interpreted
to include not only a criminal
gang, but also a labor union on
strike, a throng of political pro-
testers, or a group of sports fans
celebrating after their team’s
championship victory. It is not
immediately apparent to us—
and the government makes no
effort to explain—how prohibit-
ing Soltero from associating
with the latter three ‘disruptive

groups’ is ‘reasonably related’
to a permissible goal of super-
vised release, such as protection
of the public or Soltero’s own
rehabilitation. See 18 U.S.C. §
3583(d); Sales, 476 F.3d at 735.
Accordingly, the substantial en-
croachment upon Soltero’s First
Amendment rights created by
the portion of Condition
8 prohibiting
him

sociating with
‘any known member of ...
any disruptive group’ is without
sufficient justification and must
be stricken.”

United States v. Salcido, No.
06-10546 (Ocotber 19, 2007)
“The principal issue in the case
is raised by Salcido’s second
argument—that the govern-
ment’s evidence is insufficient
to prove the videos and images
depicted an actual minor. In
Ashcroft v. Free Speech Coali-
tion, the Supreme Court held
that possession of ‘virtual’ child
pornography cannot constitute a
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criminal offense. 535 U.S. 234,
239-40, 258 (2002). As a result,
the government has the burden
of proving beyond a reasonable
doubt that the images were of
actual children, not computer-
generated images. United States
v. Rearden, 349 F.3d 608, 613
(9th Cir. 2003). Salcido argues
that the only evidence from
which the jury could have con-
cluded the images depicted
genuine child pornography were
the images themselves, and he
asserts that the government
was required to present
more evidence, perhaps in-
cluding expert testimony, on
this issue.

As the Sixth Circuit noted, ‘at
this time, it appears that no cir-
cuit requires that expert evi-
dence be introduced to prove the
reality of children portrayed in
pornographic images.’ United
States v. Farrelly, 389 F.3d 649,
654 n.4 (6th Cir. 2004), abro-
gated on other grounds by
United States v. Williams, 411
F.3d 675, 678 n.1 (6th Cir.
2005); see also United States v.
Rodriguez-Pacheco, 475 F.3d
434, 437 (1st Cir. 2007). We
agree with every other circuit
that has ruled on the issue that
expert testimony is not required
for the government to establish
that the images depicted an ac-
tual minor.
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With respect to the quantum of
evidence necessary to support a
conviction, there seems to be
general agreement among the
circuits that pornographic im-
ages themselves are sufficient to
prove the depiction of actual
minors.”

Acosta v. Hill, No. 05-56575
(October 17, 2007) “Bouncers
physically removed Acosta from
Murphy’s Club, a bar in San
Diego’s Qualcomm Stadium.
Stadium security was notified,
and two security guards ap-
proached Acosta. She refused to
show the guards identification
or accompany them to the secu-
rity office. San Diego police
officers then intervened. Officer
Hill told Acosta that she had
been ejected from the stadium.
After he told Acosta at least
three times that she would be
arrested if she didn’t leave the
stadium, Acosta kicked a secu-
rity guard and Officer Hill. Offi-
cer Hill then placed her in a ca-
rotid restraint hold. Acosta be-
came compliant without losing
consciousness, and she was
handcuffed. Soon, however, the
rumbustious Acosta began kick-
ing again, so Officer Hill
slammed her to the ground and
tied her legs together. She was
then taken to the holding area
by Officers Krouss and Stafford.

Acosta filed a 42 U.S.C. § 1983

claim against the security
guards, police officers and the
City of San Diego, alleging
various constitutional violations
including unconstitutional use
of deadly force under the Fourth
Amendment. The jury was
given an excessive force in-
struction based on a reasonable-
ness standard—but not a sepa-
rate deadly force instruction.
The jury found for defendants.
Acosta appeals, arguing that the
jury should have been given a
separate deadly force
instruction. We have jurisdic-
tion under 28 U.S.C. § 1291.

Scott v. Harris, 127 S. Ct. 1769
(2007), forecloses Acosta’s
deadly force argument. Scott
held that there is no special
Fourth Amendment standard for
unconstitutional deadly force.
See id. at 1777-78. Instead, ‘all
that matters is whether [the po-
lice officer’s] actions were rea-
sonable.’ Id. at 1778 (emphasis
added). Here, the jury was given
an excessive force instruction
and found for Officer Hill; it
must therefore have determined
that the officer acted reasona-
bly. Under Scott, that is the end
of the inquiry. The district court
didn’t err by refusing to give a
separate deadly force instruc-
tion.

We had previously held that
‘[a]n excessive force instruction

is not a substitute fora. . .
deadly force instruction.” Mon-
roe v. City of Phoenix, 248 F.3d
851, 859 (9th Cir. 2001). We
reached this conclusion based
on the observation that ‘the Su-
preme Court . . . established a
special rule concerning deadly
force.” Id. at 860 (quoting Vera
Cruz v. City of Escondido, 139
F.3d 659, 661 (9th Cir. 1997)).
Scott explicitly contradicts that
observation. 127 S. Ct. at 1777-
78. Scott controls because it is
‘intervening Supreme Court au-
thority’ that is ‘clearly irrecon-
cilable with our prior circuit au-
thority.” Miller v. Gammie, 335
F.3d 889, 900 (9th Cir. 2003)
(en banc). Monroe’s holding
that an excessive force instruc-
tion based on the Fourth
Amendment’s reasonableness
standard is not a substitute for a
deadly force instruction is there-
fore overruled. See Miller, 335
F.3d at 900.

Acosta’s remaining arguments
are addressed in the accompany-
ing memorandum disposition.”

Fantasyland Video, Inc. v.
County of San Diego, No. 07-
55033 (October 15, 2007) “In
June 2002, the San Diego
County Board of Supervisors
adopted a comprehensive zon-
ing ordinance to govern the op-
eration of adult entertainment
businesses within its jurisdic-
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tion, which covers the unincor-
porated portions of the county.
The ordinance restricts the
hours in which such businesses
can operate, requires the re-
moval of doors on peep show
booths, and limits adult enter-
tainment establishment to areas
of the county zoned for indus-
trial use. San Diego County’s
stated rationale for the ordi-
nance was to combat negative
secondary effects — crime, dis-
orderly conduct, blight, noise,
traffic, property value depre-
ciation, and unsanitary
behavior — that
concentrate in
and around
adult

busi-
nesses.
The two
adult enter-
tainment es-
tablishments
presently operat- ing
in the unincorpo- rated
portions of San Diego County
filed suit. (The City of San
Diego and the other incorpo-
rated municipalities in the
County are not governed by this
ordinance.) In this appeal, the
operator of one of the establish-
ments, Fantasyland Video, Inc.,
appeals the district court’s deci-
sion to uphold the ordinance’s
hours restriction and open booth
requirement. In its briefing to
us, Fantasyland also contended

that the hours of operation re-
striction violated both the First
Amendment and the California
Constitution. After oral argu-
ment, we certified to the Cali-
fornia Supreme Court the ques-
tion of what the proper stan-
dard of review is under

the California Con-
stitution. Fanta-

syland
Video,

&

Inc. v.
County of
San Diego, No.
05-56026, 2007 WL
2244146, at 1 (9th Cir.
2007). The California Su-
preme Court responded that
hours of operation ordinances
for adult businesses are subject
to intermediate scrutiny. Fanta-
syland Video, Inc. v. County of
San Diego, No. 05-56026,
S155408 (Cal. Sept. 25, 2007)
(order denying request to decide
a question of California law).
In the meantime, Fantasyland
advised us of its decision to
withdraw its claim that the
hours of operation restriction
violates the First Amendment,
while retaining its claim under
the California Constitution. The

<>
Ry
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federal issue has thus been taken
off the table regarding the hours
restriction, but it remains a basis
for the challenge to the open-
booth requirement. We affirm
the district court’s decision
to uphold the ordinance’s
hours-of-operation re-
striction as surviving
intermediate
scrutiny under the
California Con-
stitution. Fan-
tasyland fails
to cast direct doubt
on the County’s ration-
ale for the hours restriction.
With respect to the open-booth
requirement, we affirm the dis-
trict court’s ruling that the
County’s requirement of open
booths at peep shows does not
violate the First Amendment.
Similar to the ordinances in
other cases upholding open-
booth requirements, the
County’s open-booth ordinance
is supported by evidence of the
nexus between closed booths
and adverse secondary effects
such as prostitution and pander-
ing, matters in which the
County has a substantial interest
in regulating. Further, the ordi-
nance is narrowly tailored. The
content, number, and availabil-
ity of peep shows are un-
touched; the ordinance deals
only with the doors. We further
reject Fantasyland’s argument
that the provision is invalid un-
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der Justice Kennedy’s concur-
ring opinion in City of Los An-
geles v. Alameda Books, Inc.,
535 U.S. 425 (2002). That con-
currence is not applicable to
open-booth requirements.”

United States v. Saeteurn, No.
06-10401 (October 15, 2007)
“This case deals with sentencing
practice. Specifically, is the sen-
tencing judge required to re-
solve disputes regarding facts
recited in the Presentence Inves-
tigation Report, when those
facts do not affect the term of
imprisonment imposed, but may
affect how the sentence is
served, including a possible
early release from prison? We
hold that there is no such re-
quirement upon the sentencing
judge. We also consider
whether the sentencing judge
imposed a reasonable sentence
in this case. We conclude that
he did.”

HR Solutions-

Insubordination

By Amy Maingault
Employers often have policies
prohibiting insubordination but
may not have guidelines defin-
ing which behaviors will be re-
garded as insubordination.

Insubordination can be divided
into two categories: unwilling-
ness to carry out a directive
from a manager or supervisor,
and disrespectful behavior to-
ward a manager or supervisor.

Unwillingness to carry out a
directive can manifest itself as a
verbal refusal, a nonverbal re-
fusal or an unreasonable delay
in completing work. Disrespect-
ful behavior can include cursing
at a supervisor, verbally or
physically intimidating a man-
ager or supervisor, or speaking
loudly or argumentatively to or
about a supervisor. Employers
who face insubordination usu-
ally handle the situation using
their normal disciplinary proce-
dures. While insubordination

- can be addressed with warnings

and suspensions, extreme exam-
ples of insubordination may

| warrant immediate dismissal.

Although employers do not

 want to act hastily in discipli-

nary matters, delaying discipli-
nary action or ignoring insubor-
dination can give employees the

impression that disrespectful
behavior is acceptable.

When addressing a situation in-
volving insubordination, the
employer should consider the
circumstances in which the inci-
dent took place. For example, if
cursing is common "shop talk"
in the workplace, the employer
should consider whether the lan-
guage used by the employee
was unusual enough to be con-
sidered abusive.

Further, managers may incite
insubordination through abusive
or abrasive behavior of their
own. In such situations, the
manager may need performance
coaching or even disciplinary
action.

In addition, a refusal to carry
out an order may result from a
misunderstanding of instruc-
tions or a fear of unsafe work.

In certain circumstances, the
U.S. Occupational Safety and
Health Administration protects a
worker who refuses to perform
work if the employee believes in
good faith that performing the
work would put the employee in
imminent danger.

An employee's refusal to do
something that is illegal, unethi-
cal or a violation of company
policy would not be considered
insubordination.
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HAPPY THANKSGIVING

Center for State and Lo-
cal Government Excel-

lence

Researcher Stuart Greenfield
assesses the state of the public
sector workforce and finds that:

34.2 percent of state govern-
ment workers and 36.1 percent
of local government workers are
50 years of age or older. Only
23.9 percent of the private sec-
tor workforce is over 50.

About half the public sector
workforce has at least a college
degree, while only a quarter of
those in the private sector have
finished college. Private sector
workers who have post-
secondary education earn more
than their counterparts in the
public sector -- a disparity that
increases along with level of
education -- although public
sector workers who have less
than a college degree earn more
than their peers in the private
sector.

Almost 70 percent of public sec-
tor employees are classified as
knowledge workers, while only
32 percent of private sector
workers fall in this category.
Knowledge workers in state and
local governments earn between
20 and 25 percent less than
knowledge workers in the pri-
vate sector.
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